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VERMONT ENVI RONVENTAL BOARD
10 V. S. A Chapter 151

RE.  Lula DuBois Fi ndi ngs of Fact and
RFD Concl usi ons of Law
Stony Brook Road and Order
Nort hfield, VT 05663 Land Use Permts !
#5W0837, #5W0837 (Reconsidera-|
Fay and George Col tey tion), #5W0837-2 ?
Home W/ de Lane Petition for Revocation :

Northfield, VI 05663 '

R E. Tucker, Inc. by i
Peter J. Mnte, Esq. 5
Young, Monte & Lyford ;
Village Common - Box 270 1

Northfield, VT 05663 |

On July 30, 1986, a Petition for Revocation was filed wth
the Environnmental Board (Board) by WIlliamH and Wanita L.
Oren to revoke Land Use Permts #5w0837, #5w0837 ( Reconsi der a-
tion) and #5w0837-2 issued to the above Pernmittees on s
Cctober 9, 1985, Novenber 26, 1985, and June 23, 1986, respec-
tively, by the District #5 Environmental Comm ssion. These
permts authorize the Permttees to operate a commercial gravel
pit located off Stony Brook Road in Northfield, Vermont, and to
construct an access road onto Vernont Route 12A and a bridge
over the Dog River. The Petitioners allege that the Permttees
are in violation of these permts because the limts of gravel
extraction have been exceeded, erosion control conditions have
been viol ated, proper dust control neasures have not been
i npl enented, calciumchloride was not used as required on
project roads, vehicles have been serviced in the gravel pit in
violation of such a prohibition, restrictions regarding the
hours and days of operations have been violated, a circul ar
truck traffic plan as required was not properly inplemented,
open burning has occurred at the pit in violation of permt
restrictions, a larger area of the pit was exposed at one tine
than was permtted, an undisturbed 50 foot buffer strip was not
mai nt ai ned between the pit and the Do% River, the pit was
operated prior to the conpletion of the access road and bridge
as required in the permt, and access to the pit was not
limted to Route 12A as required.

A prehearing conference on the petition was conducted by
then Board Chairman Darby Bradl ey on August 22, 1986, in
Montpelier with the follow ng parties present:

Lul a DuBois and Fay and George Coltey by Russell N quette,
Esq.
R E  Tucker, Inc. by Ronald Tucker and Peter J. Monte,

Esq.
Wlliam H and Wanita oren by Gary McQuesten, ESq.
Joe Ann Smith
Rick Snith
3024,
*
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, After hearing the alleged violations of the permt at the
| prehearing conference, Chairman Bradley visited the site to
Vv

iew the gravel pit operation. After a prelininary attenpt b
the Chairman to resolve this revocation proceeding by neans o

;an_assurange of discontinuance, the Board decided to proceed
i With permt revocation.

I
|
il
a
A

;! On February 20, 1987, Chairnman Bradl ey convened a second
prehearlng conference in antpeller Vermont. At the prehear-
ing conference the specific 1ssues in the proceedi ng were
(p identified, wtnesses and exhibits were identified, and a
' schedul e for submission of various docunents was established.
ii The Board convened a public hearing on the Petition for
* Revocation on May 6, 1987, with additional hearing days on

. May 27 and Septenber 9, 1987. The Board deliberated on this
matter on Novermber 8, 1987 and January 12, 1988. The Board

. deened the record conplete and adj our ned t he hearing on Janu-
ary 12, 1988. This matter is now ready for decision. The
f0||0MAng findings of fact and conclusions of |aw are based

upon the record developed at the hearing. To the extent that
the Board agreed with and found necessary any findings proposed
by the parties, those findings have been incorporated herein;
ot herw se, sai d requests to tind are hereby denied.

. | SSUES PRESENTED

The Board was presented with the follow ng twelve specific
al legations in this proceedings:

} 1. The extraction limts for 1986 as allowed in Land Use
' Permt #5wW0837 were exceeded.

2. Erosion control has not been nmaintained as required in
Condition #4 of the original permt.

I
f! 3. Dust control has not been adequate as required by
i Condition #7 of the original permt.

4,  The trucks fromthe pit create nmuddy conditions on
Route 12A due to the Permittees' failure to use calcium
chloride as required by Condition #6 of the original permt.

5. Vehicles have been serviced at the pit in violation of
Condition #7 of the original permt.

6. The hours of operation of the pit as permtted in
Cbndltlon #14 of the original permt have been exceeded.
7. The circular traffic ﬁlan has not been inplemented as
| required by Condition #15 of the original permt.
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8. There has been open burning of stunps and brush at the
pit in violation of Finding of Fact #1 of the original permt.

9. Mre area of the pit has been opened up than the
Permttees represented to the Comm ssion during the hearings on
the original permt.

10.  An undi sturbed 50 foot buffer zone between the pit
area and the Dog River has not been maintained, as required by
Condition #4 of Land Use Permt #5wW0837 (Reconsideration).

11.  The pit was operated before the road and the bridge
were conpleted in accordance with the terns of the permt, in
violation of Condition #5 of Land Use Permt #5wW0837
(Reconsi deration).

12.  Access to the pit has not been limted to the

redesi gned Route 12A access, as required by Finding of Fact #5
of Land Use Permt #$5w0837 (Reconsideration).

1. FINDINGS OF FACT

The follow ng Findings of Fact correspond to each of the
twel ve allegations of violations presented by the Petitioners.

1. Extractionlimts

a. Land Use Permt $5w0837 authorized the operation of
this gravel pit with specific limts on the anount of
gravel that could be extracted. Average annual
extraction rates of 25,000 cubic yards were
aut hori zed, except that during 1986 the extraction of
uE to 128,000 cubic yards was specifically approved.
This one-time approval of 128,000 cubic yards for one
year was granted to suppIK the so-called "MII HII"

Agency of Transportation highway construction project.

b. The records of gravel extracted fromthis pit during
1986 are not precise. Based on the records maintained
by R E Tucker, Inc. (Exhibits #45 and #46) at | east
126,921 cubic yards of material were extracted.

However , usin% an alternative cal culation nethod, up
to 136,128 cubic yards of material nmay have been
extracted.

2. FErosion control

a. According to the original plans approved by Land Use
Permt #5w0837, every effort was to be taken to
prevent any silt or sedinent fromentering Stony Brook
and the Dog River. To this end, any devel opment on
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the site is required to be performed in accordance
wWith the strict erosion control neasures outlined in
Board Exhibits #19 and_20. Specifically, all runoff
shoul d be allowed to disperse and flow over existing
grassy areas to Stony Brook and the Dog River. |f any
sediment is carried to water courses which lead to
either Stony Brook or the Dog River, hay bale dans are
to be placed so that all runoff fromthe active
portion of the pit is filtered by the hay bales.

Also, all runoff within the pit Is to be directed
towards the sedinmentation basin area which is to be
constructed in the |ower portions of the pit as shown
in the site plans. After construction the |awn nust
be seeded and nul ched in accordance with the |andscap-
ing specifications. In any event, Stony Brook and the
Dog River are to be protected at all cost.

Land Use Permt #5w0837 (Reconsideration) contained
addi tional erosion control specifications for the
installation of the revised access road and bridge
over the Dog River. Specifically, the bridge
contractor was prohibited fromentering the stream bed
for excavation other than to place stone fill or

riprap to protect the abutment. A silt fence was to
be placed on the north side along the edge of the

exi sting stream bank to prevent sediment from entering
the Dog R ver during the excavation for the abutnent.
Tenmporary access for construction of the Dog River
bridge was to be by fording Stony Brook near the

exi sting entrance driveway.

The project's reclamation plan as outlined in Exhibit
#20 contains many additional provisions to mnimze
erosion on the gravel pit banks by limting the amount
of exposed area, reclaimng the pit as it is excavated
in an east to west direction, limting the slopes of
the pit faces, and inmediately inplenenting the final
seedi ng and nulching provi sions as soon as final

grades are developed. It was anticipated that it
woul d take a 15 year period to conplete the excavation
of the ten-acre area of the pit.

Wth one exception, the Permttees' erosion control
procedures and practices did prevent unreasonable

wat erborne soil erosion. The exception is that on a
few occasions | arge pieces of construction equi pnent
have been driven across the Dog River near the site of
the bridge. Until conpletion of the bridge, all _
construction equi prent was to be brought onto the site
via the Stony Brook crossing. Crossing the Dog River
Wi th construction equi pment caused tenporary sédi ment a-
tion in the Dog River.
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The Permttees have not conplied with the reclamation
plan in ternms of mnimzing the anount of exposed area
of the pit, limting the slope of exposed pit

faces, and immedi ately seeding and nul ching the areas
to be reclained. During the summer of 1986, a nuch

| arger area of the pit was opened than originally
anticipated. No nore than ten acres was to be opened
in the pit over the full life of the permt. The
Perm ttees opened and exposed a total area of ten to
twel ve acres during the sumver of 1986. Little if any
reclamation was acconplished during 1987. Because so
| arge an area of steep slopes was |eft exposed, the
pit has been subject to significant soil erosion on

wi ndy days resulting in very dusty conditions in the
surrounding area. See Exhibit #34.

Control Pursuant to Condition #6

Page 5

3. Dust
a
b.

Condition #6 of Land Use Permt #5w0831 specified that
the pit operator was responsible for adequate and
tinely application of calciumchloride for dust
control as set out in Conm ssion Exhibit #18 (Board
Exhi bit #22). This docunment, prepared by the Permit-
tees' engineer, indicates that calciumchloride wll
be applied to the haul road at a rate of five tons per
mle or atotal of 1500 pounds for an 800 foot section
of road. Calciumchloride is the preferred nethod for
dust control on roadways because it retains noisture
in the road surface for a nmuch longer period of tine
than water.

During a portion of 1986, the Pernmittees did not apply
calciumchloride to the haul road as required.

I nstead, water was applied by a watering truck pur-
chased by the Permttees for this purpose. Al though
the application of water was effective for a short
period of time after application, it soon dried out.

If water was not inmmediately reapplied, dusty
conditions were created by the heavy truck traffic on
the haul road. The dusty conditions were w tnessed by
area residents on numerous occasions during 1986.

By July of 1986, the Permttees had applied sone
calciumchloride to the pit access road between Route
12A and the Dog River Bridge. The Permttees did not
believe that they were required to apply cal cium
chloride to the remainder of the pit's access roads.

4. Muddy Conditions on Route 12A

a.

The Petitioners marntain that the Permttees' failure
to apply calciumchloride on the access road as
required by Condition #6 resulted in a |oose surface
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5. Vehi

on the haul road which, under wet rainy conditions,
resulted in excessive nud being tracked onto Route 12A
by the gravel trucks. The Petitioners contend that

cal ciumchloride binds the surface fines together,

thereby creating a harder surface that is less likely
to be disturbed during wet conditions.

During and after wet and rainy periods, |arge anounts
of mud and dirt were tracked out of the pit.area and
deposited on Route 12A by the gravel trucks. The
Permttees were observed by nei ghbors on nore than one
occasion sweeping dirt and nud off Route 12a after
rainy periods.

Large anounts of nud were al so observed on rainy days
where Lover's Lane intersects with Route 12A while
heavy haul ing operations were underway for the MII

H Il Project.

No expert testinmony was presented by any party which
showed that the |lack of calciumchloride on the haul
road resulted in nore nmud being tracked onto Route 12A
than if cal ciumchloride had been used.

cle Servicing in Pit

Condition #7 of the Land Use Permt prohibited the
servicing of vehicles at this gravel pit wthout the
Comm ssion's review and approval of a suitable
containment plan. No such plan has been submtted to
the Comm ssion to date.

Al though no servicing of gravel trucks has occurred in
the pit, sone of the equipnment |ocated in the pit,

such as bull dozers and | oaders, has been routinely

mai ntained while still in the pit. Sonme machinery was
fueled in the pit on a routine basis.

On a few occasions, minor repairs were perforned in
the pit when it was inpractical to renove the piece of
equi pment from the pit. Some oil changes were
performed on the |arger equipnment that could not be
easily renoved fromthe pit.

There was no evidence submtted to suggest that any of
these activities resulted in any significant soi
contam nation or water pollution.
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6. Hours of Operation as Specified in Condition #14

a.

Condition #14 of the original land use permt inposed
the following limtations on the operations of the

pit:

1. Daily hours shall not exceed 7:00 a.m to 5:00
p.m: the pit shall not operate on Saturdays or
Sundays; the pit shall not operate on state and
federal holidays as recognized by |egislative
enact ment s.

2. Condition #14 was anended by the Environmenta
Board to allow limted operations on Saturdays as
follows:

The gravel pit nay be open a nmaxi mum of 19 Satur-
days per year, from9:00 a.m to 12:00 noon, for
the limted purpose of |oading trucks with gravel
and driving the trucks out of the pit. The use of
any machinery other than what is needed to | oad
trucks is prohibited at any time on Saturdays.

The gravel pit was operated on August 15, 1986
(Bennington Battle Day) and on March 3, 1987 (Town
Meeting Day), both official state holidays.

Adj oi ning property owners have w tnessed equi pnent
being taken into and out of the pit before 7:00 a. m
and after 5:00 p.m

7. Circular Traffic Plan - Condition #15

a.

Condition #15 of the original permt required the
Permttees to inplement the circular pit traffic plan
as specified in Exhibit #19. This exhibit outlined
two traffic patterns to be used by the Permttees to
elimnate the necessity of having gravel trucks back
up in the pit to mnimze beeper noise. Exhibit $19
included two illustrations which show intended
circulation patterns within the pit.

During much of 1986, the Pernittees did not use either
of the approved circulation plans in the pit.
denonstrated by an aerial photograph taken in 1986, a
circular traffic pattern was in place but it included
a long spur road on which trucks were required to back
up to get to the pit face for | oading.
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The use of this spur road resulted in nore noise from
back-up beepers than there woul d have been if the
Permttees had followed the approved plans.

The Permttees argued that at tines during the
operation of the pit in 1986 it was not practical to
exactly follow the approved plans because there was
not sufficient roomat the pit face to keep the access
road pattern exactly as permtted. The Pernmittees
estimated that they were able to use the circular
pattern as approved about 50% of the tinme.

Open Burning - Finding of Fact #1

a.

The Applicants indicated at the District Comm ssion
hearing that all trees, brush, and stunps woul d be
buried on the site. (n at |east two occasions,
December 6, 1985, and JU|Y 24, 1986, the Pernittees
di sposed of these materials by burning themon the

property.

QG her than the general statement contained in Finding
of Fact #1 that the project would not result in undue
water or air pollution, there is no specific

prohi bition against open burning in the |land use
permt or findings of fact.

Prior to the open burning on the site, the Permttees
obtained a | ocal burning permt fromthe tow fire
warden. M. Tucker was unaware that he also should
have obtained a burning permt fromthe Air Quality
Section of the Agency of Environmental Conservation
prior to burning these materials on this site.

Al though M. Tucker was aware of the representations
that he had nade at the Conm ssion hearing that debris
woul d be buried on the site, he nmade the conscious
busi ness decision to burn these material s because of
the cost savings that would result.

The burning of trees, brush, and stunps resulted in
sone air pollution in the area on the two dates when
burning occurred. Some snoke and ash were bl own onto
adj oining properties.

More Area of the Pit Opened than Permtted by the District

a.

Commission

The extraction plan included in the application
submtted to the District Comm ssion specified that
the pit would be excavated in an east to west
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direction, that areas of exposed banks would be
mnimzed by reclaimng exposed areas as the pit was
excavated, and that the total area to be excavated
woul d not exceed ten acres during the projected 15
year |ife of the pit.

b. During the sunmer of 1986, the Pernittees estimated
that between 10 and 12 acres of the pit were opened
and left exposed. No pit reclamation was undertaken
during that year.

c. Sone limted reclamation was acconplished during the
1987 construction season. However, a large portion of
the pit remains open and unrecl ai ned.

d. The Permttees indicated that reclamation was not
possi bl e during the summer of 1986 because of the
| arge volunmes of naterial that were being removed from
the pit for the MII HIIl Project and because of
changi ng project specifications by the Agency of
Transportation which required opening additional areas
of the pit to obtain the necessary materials for this
roadway. The Permttees claimthat because of time
[imtations it was not possible to apply for an
anmendnment to the permt to gain approval for the
| arger excavated area, and that reclamation efforts
were not undertaken at the end of the MII H I
proj ect hauling because of the late time of year.

10. Undisturbed 50 Foot Buffer Strip

a. Condition #4 of Land Use Pernit #5w0837 (Reconsi dera-
tion) required the Permttees to naintain a 50 foot
undi sturbed buffer strip fromthe Dog River to the
nearest disturbed areas associated wth pit
excavations and stockpiles.

: b. The buffer area is shown on Exhibit #21, which is the
i project site plan approved in Land Use Permt #5w0837
(Reconsideration). Although this site plan shows this
buffer area to have a significant amount of vegetation,
in fact this buffer is sparsely vegetated in sone
areas or it is not as wide as represented on this

pl an.

C. ExceBt_for the area disturbed by the construction of
! the bridge over the Dog River, the Permttees have
mai ntained the buffer as it existed prior to operation
of the pit by R E Tucker, Inc. The area in which
the bridge was | ocated was a portion of the buffer
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that had little if any vegetation prior to disturbance

by the Permittees. Stockpiles were not located within
50 feet of the river and no other excavation or
di sturbance occurred within this area.

11. Pit Qperated in Violation of Condition #5 of Land Use
Perm U _#5W0837

a. Condition #5 of Land Use Permt #5w0837 (Reconsi dera-
tion) specified that the pit could only be operated
upon conpletion of the road and bridge as approved in
the revised permt.

b. As part of the District Conmi ssion's approval of the
revi sed access road and bridge, the Comm ssion relied
on the approval issued by the Agency of Transportation
for the access to Route 12. This access permt
included a provision that the apron to the access road
m@gge it neets Route 12 had to be paved by July 1,

1986.

c. The Permttees did not pave this access apron prior to
operating the pit. \Wen inforned by a representatlve
of the Agency of Transportation shortly after July 1
1986 that they had violated the access permt, the
Permttees agreed to pave the apron as reqU|red The
paving of the apron was conpleted on Cctober 30, 1986
TPe Séé remai ned in operation between July and Oct ober
of 1986.

12.  Access To The Pit Has Not Been Limted To Route 12A

a. Finding of Fact #5 of Land Use Permt #5w0837 (Recon-
sideration) specified that the pit shall not be served
by any entrance or exit onto Stony Brook Road, which
Is the eastern boundary of the tract of land. Wth
the new bridge access approved in the revised pernit,
there was no need to gain access to the pit fronlstony
Brook Road or from Home Wl de Lane. Home W/ de Lane
intersects with Stony Brook Road just to the north of
the pit and can be used to gain access to the upper
el evations of the pit.

b. After conpletion of the bridge and access road, the
Perm ttees discontinued the use of the direct pit
access off Stony Brook Road. At tinges during the
operation of the pit, however, Home WI de Lane and
Stony Brook Road were used to bring heavy equi pnent
into the upper elevations of the pit area.
equi pnent nust be brought into the upper eIevatlgns of
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the pit via this road because of the steepness of the
terrain and the difficulty in getting equipnent to

t hese upper areas fromthe main pit floor. The
Permttees estimate that they have used the access
roads about five or six times during the operation of
the pit.

c. The Permttees have not haul ed any gravel out of the
pit via Home WIde Lane or Stony Brook Road after the
bridge and access road from Route 12A were
operational .

[11. CONCLUSIONS OF LAW

The issue before the Board is whether the activities
described in the Findings of Fact constitute violations of the
permts, and if so, whether the appropriate remedy is revocation
of the permt. The authority for revocation of a permt is set
forth in 10 V.S.A §6090(c):

(c) A permt may be revoked by the board in the
event of violation of any conditions attached to any
permt or the terns of any application, or violation
of any rules of the board.

Board Rule 38(A) (2) further anplifies the grounds for
permt revocation:

(2) Gounds for revocation. The board nay after
hearing revoke a permt if it finds that: (a). The
applicant or his representative willfully or with
gross negligence submtted inaccurate, erroneous, or
materially inconplete information in connection wth
the permt application, and that accurate and
conplete information may have caused the district
conm ssion or board to deny the application or to
require additional or different conditions on the
permt; or (b) the applicant or his successor in
Interest has violated the terns of the permt or any
permt condition, the approved terms of the
application, or the Rules of the board; or §c) the
applicant or his successor in interest has falled to
file an affidavit of conpliance with respect to
specific conditions of a permt, contrary to a
request by the board or district conm ssion.

Based upon the above Findings of Fact, it is clear that

. the Permttees have violated a nunber of the conditions of the

l
Ia
i
fI
|

permt and the approved ternms of the application. The severity
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of the violations varies from mnor violations such as the
occasional failure of the Permttees to conply with a term of
the application (e.g. that there would be no open burning) to
severe violations such as the Permttees' alnost conplete
disregard for the approved erosion control, mning and
reclamation plans that resulted in a |arge percentage of the
pit being left open and exposed.

, Wth regard to each of the 12 allegations of violation
- presented by the Petitioners, the Board concludes the
: Toll ow ng:

_ 1. Extraction limts - Because of the difficulty in
interpreting the records regarding the total nunber of cubic
yards extracted fromthe pit during 1986, it is not possible
for the Board to rule definitively that there has been a
violation of this condition of the permt. However, even if
the highest estimate of 136,128 cubic yards proved to be
accurate, the approval rate would have only been exceeded by
6%, an anount that would nmost likely not warrant permt
revocation. In any event, it is nore Iikelg that actual
extraction was close to the approved 128,000 cubic yard limt.

2. Erosion Control - The Permttees have violated the
terns and™conditions of the permt which were designed to
mnimze erosion fromthe site. |In ternms of waterborne
erosions, the violations involved heavy equi pnent crossing the
Dog River, resulting in sone sedinentation in the river. A
much nore significant violation, however, was the Applicants'
failure to follow the erosion control provisions of the
approved erosion control and mning plans. By not liniting the
amount of exposed pit area and progressively reclaimng the
site as extraction occurred, large areas of pit surface have
remai ned exposed, resulting in very significant w ndborne
erosion fromthe site, anmong other significant inpacts.

3. Dust Control Pursuant to Condition #6 - The Permttees
failed to conply stricilTy wih tThe dust control provisions of
the permt by not applying calciumchloride on the haul road in
a timely manner, thereby allow ng dusty haul roads to result.

i Although the Applicants did eventually apply water on the haul
.1 road on a reqgular basis and by late in the year did apply sone

t| calciumchloride on the road, the project was operated in
i violation of this condition for sone tine.
i

4,  Muddy Conditions of Route 12A - The Board is unable to
| concl ude that The tack of carcrumcntoride on the pit haul road
!

| significantly contributed to the nuddy conditions on Route 12
; durin?_rainy eriods in 1986. The evidence suggests that it is
"nmost likely that the application of calciumchloride on this

!
\
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road woul d not have nmade a difference in the anount of nud
deposited on the road by the very heavy anount of truck traffic
hauling to the MIIl H Il project during 1986

5. Vehicle Servicing in the Pit - The Pernittees did not
strictly comply with the vehicle servicing restrictions
contained in the permt because sone vehicle servicing was done
inthe pit. However, because the anount of servicing was
limted and it apparently has not resulted in any significant
environmental problens, this violation when considered alone is
relatively mnor.

6. Hours of Operation as Specified in Condition $14 -

Because théfDTT‘mH§‘UpETaTEd‘ﬁﬁ‘TmD‘TECEgﬂTZEd‘STﬁTE‘hGTTUays,
this provision of the permt was violated on these two

occasions.  Again, when considered al one, these violations
were relatively mnor

7. Crcular Traffic Plan - Condition #15 - It is clear
from the above findings that the Permttees tailure to conply
with this condition of the permt at all times caused the
generation of additional noise from backing-up trucks. This
violation is simlar to others that, when considered alone, is
relatively mnor.

8. Open Burning - Finding of Fact 1 - Again, it is clear
that the Permttees did not conply with representations they
made at the hearing that all trees, stunps, and brush woul d be
buried and not burned. However, because there were only two
reported incidents when brush was burned, this deviation from
approved disposal nmethods is also relatively mnor when
consi dered al one.

9. Mre Area of the Pit Opened than Permtted by the
District TommiSSion - AS 01 SCUSSEd above, the Permtiees have
not conplted with the mning, erosion control, and reclanation
pl ans approved by the District Comm ssion by opening up nuch
| arger than approved areas at one time and by failing to
recl aimopen areas as extraction proceeded. These failures
have resulted in significant adverse inpacts under the
followng criteria of § 6086(a): 1 - air pollution, 4 -~ erosion
control, 8 - aesthetics and scenic and natural beauty, and 9(E)
- extraction of earth resources, and are of such significance
that they warrant revocation of the permt.

10, Undisturbed 50 Foot Buffer Strip - based upon the
evi dence presented on this issue, the Board concludes that the
Perm ttees have not significantly disturbed the 50 foot buffer
strip along the Dog River. Therefore, this condition of the
permt has not been viol ated.
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11, Pit Operated in Violation of Condition #5 of Land Use
p Permt #5W0837 = Tt 1S clear that the Permitees violated this
v permt conditron because the pit was operated before the pit
access road was paved as required. As with many of the above
violations, this deviation when considered alone is relatively
m nor.

i
12. Access to the Pit Has Not Been Limted to Route 12A -
The Per m Ttees have admitted that Home Wide tane was used at
times to nove heavy equipnment into the upper areas of the pit,
In possible violation of one of the findings of fact in the
original permt. Because gravel was not hauled out of the pit

'via this road, this violation, if it even is considered to be
one, is relatively mnor

As nentioned above, nmany of the violations of the pernit
~terns or conditions are relatively mnor when viewed in
‘isolation. However, when the minor violations are added to the

Permittees' failure to conply with the basic mning, erosion
control, and reclamation plans approved by the D strict

Comm ssion, a pattern of serious permt nonconpliance is

revealed that clearly warrants permt revocation pursuant to

10 V.S, A § 6090(c) and Board Rule 38(A) (2).

V.  REMEDY

Envi ronmental Board Rule 38(A) (3) outlines the follow ng
~procedures the Board may follow to correct violations prior to
a permt revocation order becomng final:

(3) Opportunity to correct a violation. Unless
there is a clear threat of irreparable harmto public
heal th, safety, or general welfare or to the
envi ronment by reason of the violation, the board
shall give the permt hol der reasonabl e opportunity
to correct any violation prior to any order of
, revocation becomng final. For this purpose, the
board shall clearly state in witing the nature of
the violation and the steps necessary for its
i correction or elimnation. These ternms may include
conditions, including the posting of a bond or
payments to an escrow account, to assure conpliance
with the board' s order. |In the case where a permit
hol der is responsible for repeated violations, the
board may revoke a permt wthout offering an
. opportunity to correct a violation.

| ~Because the Board has not found that any of the violations
constitute a clear threat of irreparable harmto the public
health, safety, or general welfare or to the environnent, the
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Board concludes that it is reasonable to give the Permttees

.1 the opportunity to correct the violations prior to the

't revocation order becomng final. The Board believes that the
nost expeditious method of correcting the violations would be
through the signing of an assurance of discontinuance by the
Permttees and the Board. This document would establish a

wstrict schedule for reclamation of the pit and elimnation of

‘erosion problems, and would include a bond or other surety tog
assure conpliance. Failure by the Permttees to sign or to

.conply with the assurance of discontinuance will result in

. final permt revocation.

s
{

B
N
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v. ORDER

1. Land Use Permts #5w0837, $#5W0837 (Reconsideration),
and #5w0837-2 are hereby revoked. This order shall becone
final 30 days fromthe date the Permttees receive an Assurance
of Discontinuance to correct the violations of the permts,
unless the Permttees sign the assurance within that tine
period. |If the Pernittees sign the assurance, this order shall

' becone final within 30 days fromthe date that the Permttees

I

| receive notice fromthe Board that they have failed to conply

cwith all the ternms and conditions of said Assurance.

1
g!
I

Dated at Montpelier, Vernont this /9 day of January,

ENVIRONMENTAL BOARD
g
J

1988.

Lawrence H. Bruce, Jr., AGCLA
Chai r man

Jan S. Eastman

El i zabet h Court ney

Sanuel LI oyd

Arthur G bb

FF 5wW0837-EB (apll5)




